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Abstract

Section 503 of the Rehabilitation Act of 1973 requires federal contractors with contracts
exceeding ten thousand dollars to take affirmative action to employ and advance qualified
individuals with disabilities. Federal contractors with fifty or more employees and contracts of
fifty thousand dollars or more must maintain written affirmative action programs. The Office
of Federal Contract Compliance Programs (OFCCP) enforces. Section 503 is the residual
civil rights vehicle for federal contractor employment of disabled workers because federal
procurement contracts are excluded from Section 504’s reach by regulation and Department
of Justice interpretive guidance. The statute has been in force for more than fifty years. Its
enforcement at major federal contractors with substantial documented disability hiring programs
has been inconsistent, with extended periods of administrative inattention at companies that
publicly advertise disability hiring as a corporate social responsibility commitment. This Article
documents the enforcement gap, identifies its structural causes (the limited private right of
action, the narrow remedial scope, OFCCP resource constraints, and prosecutorial discretion
across administrations), and proposes resolution through administrative reform and prosecutorial
priority within existing statutory authority. Walmart Inc. serves as the principal case study
because its dual role as federal procurement contractor and large-scale employer of workers
with intellectual and developmental disabilities is unusually transparent on the public record.
The Article does not propose new civil rights legislation. The statutory and regulatory authority
needed to close the enforcement gap already exists. What is needed is the institutional will to use
it.

*Travis Gilly is Founder and Executive Director of the Real Safety AI Foundation. ORCID:
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use of speech-to-text software (Wispr Flow) and Anthropic’s Claude as assistive technology for a diagnosed
neurodevelopmental condition. All legal analysis, case synthesis, theoretical framing, doctrinal arguments, and
conclusions are solely the author’s own.
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I. Introduction

The federal civil rights statutes governing employment of people with disabilities operate as

a layered system. Title I of the Americans with Disabilities Act reaches all employers with

fifteen or more employees in commerce.1 Section 504 of the Rehabilitation Act of 1973 reaches

recipients of federal financial assistance.2 Section 503 of the Rehabilitation Act of 1973 reaches

federal contractors above specified contract thresholds.3 The three statutes overlap in some

applications and operate independently in others. A given employer may be subject to all three,

two, or only one, depending on its size, its receipt of federal financial assistance, and its federal

contractor status.

For federally contracted commercial actors, the layered system has a structural feature

that has received little scholarly attention. Federal procurement contracts at market value are

excluded from Section 504’s reach by Department of Justice interpretive guidance and the

implementing regulations of the major Section 504 enforcing agencies.4 A federal contractor

selling goods or services to the federal government at market value is not, by reason of those

procurement contracts alone, a Section 504 recipient. The contractor is subject to Section 503’s

affirmative action obligations toward disabled workers in its employ, but not to Section 504’s

broader nondiscrimination obligations across its programs and activities.

This procurement exclusion makes Section 503 the residual civil rights vehicle for

the disability employment relationships that federal procurement creates. Where the federal

government enters a procurement contract with a major commercial actor, Section 503 supplies

the disability employment civil rights regime that Section 504 would otherwise provide. Section

503’s obligations are narrower than Section 504’s. The obligations are employment-focused and

1. 42 U.S.C. §12111(5)(A).

2. 29 U.S.C. §794(a).

3. 29 U.S.C. §793.

4. U.S. Dep’t of Justice, Civil Rights Div., Title VI Legal Manual §VI.B (excluding procurement contracts by the
federal government at market value from federal financial assistance for Section 504 purposes); 45 C.F.R. §84.10
(Department of Health and Human Services 2024 Section 504 final rule, codifying the procurement exclusion in the
regulatory definition of federal financial assistance, renumbered from the prior §84.3(h)).
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do not reach the contractor’s treatment of disabled customers, the accessibility of the contractor’s

commercial premises, or the design of the contractor’s goods. Within the employment domain,

however, Section 503 imposes affirmative action obligations that are doctrinally and operationally

substantial.

The Office of Federal Contract Compliance Programs enforces Section 503.5 OFCCP’s

authority includes compliance evaluations of contractors, pre-award reviews of pending contracts,

post-award compliance review, conciliation and enforcement actions, and, in extreme cases,

debarment from federal contracting.6 The authority is robust on paper. The question this Article

addresses is whether the authority has been used at the scale and consistency that the underlying

disability employment civil rights regime requires.

The Article’s principal claim is that OFCCP enforcement of Section 503 at major

federal contractors with documented disability hiring programs has been inconsistent and

underutilized, that the underutilization is the result of structural features of the statutory and

regulatory architecture combined with resource constraints and prosecutorial choices, and that

closing the enforcement gap does not require new civil rights legislation. The existing statutory

and regulatory authority is sufficient. What is needed is the institutional commitment to use it

consistently and at scale.

The Article uses Walmart Inc. as the principal case study because the company occupies

an unusually transparent intersection of three documentary records. First, Walmart is a federal

procurement contractor with contracts crossing the Section 503 jurisdictional threshold,

documented through USASpending.gov procurement awards. Second, Walmart publicly

advertises its hiring of workers with intellectual and developmental disabilities as a corporate

social responsibility commitment, with substantial public communications materials supporting

5. 41 C.F.R. pt. 60-741. OFCCP also enforces the Vietnam Era Veterans’ Readjustment Assistance Act, 38 U.S.C.
§4212. Executive Order 11246, which had imposed parallel race and sex equal employment obligations on federal
contractors, was revoked by Executive Order 14173. See Exec. Order No. 14173, 90 Fed. Reg. 8633 (Jan. 31, 2025).
Section 503 and the Vietnam Era Veterans’ Readjustment Assistance Act remain OFCCP’s principal contractor civil
rights enforcement authorities.

6. 41 C.F.R. pt. 60-741 subpart D.
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that claim. Third, Walmart’s Work Opportunity Tax Credit claim volume, while not separately

disclosed, is implicit in the company’s hiring profile and scale. The intersection of these three

records produces a documentary case that illustrates the broader enforcement gap with unusual

clarity.

Part II of this Article maps the Section 503 statutory and regulatory architecture. Part

III addresses the private right of action problem and the channeling of all enforcement through

OFCCP. Part IV develops the Walmart case study, documenting the company’s Section 503

jurisdictional status through procurement records and its disability hiring scale through public

corporate communications, and identifying the gap between hiring scale and enforcement

attention. Part V addresses the structural overlap between the Work Opportunity Tax Credit

and Section 503, showing that federal subsidy for disability hiring runs parallel to but does not

coordinate with federal civil rights enforcement of that hiring. Part VI proposes reform within

existing statutory authority through OFCCP resource allocation, prosecutorial priority, and

coordination with state vocational rehabilitation agencies and the Internal Revenue Service. A

brief Conclusion situates the argument within the broader disability employment civil rights

architecture.

The contribution is an empirical and administrative argument rather than a doctrinal

one. The Section 503 doctrine is largely settled. The question is whether the doctrine is

being enforced at the scale and consistency the underlying federal commitment to disability

employment civil rights requires. The answer, this Article argues, is that it is not, and that the

remedy is enforcement intensification within existing authority rather than statutory expansion.

II. The Statutory and Regulatory Architecture

This Part maps the Section 503 statutory and regulatory architecture. The architecture is

unusually detailed compared to other federal employment civil rights regimes, reflecting Section

503’s origin as an affirmative action statute rather than a nondiscrimination statute. The detail

6



The Residual Vehicle

matters for the enforcement gap analysis that follows because each detail represents an OFCCP

enforcement lever that is or is not being used.

A. The Statute

Section 503 of the Rehabilitation Act of 1973 provides that any contract in excess of ten thousand

dollars entered into by any federal department or agency for the procurement of personal property

and nonpersonal services shall contain a provision requiring the party contracting with the United

States to take affirmative action to employ and advance in employment qualified individuals with

disabilities.7 The statutory text creates the affirmative action obligation directly and authorizes

the President to establish implementing regulations.

The Department of Labor administers Section 503 through the Office of Federal Contract

Compliance Programs.8 OFCCP’s implementing regulations appear at 41 C.F.R. pt. 60-741.

The statute is short and the regulatory implementation is substantial. The regulatory

architecture, not the statutory text, supplies most of the doctrinal content that enforcement

engages with.

B. The Affirmative Action Program Requirement

Federal contractors with fifty or more employees and a single contract of fifty thousand dollars

or more must develop and maintain a written affirmative action program for individuals with

disabilities.9 The affirmative action program must include policy statements, review of personnel

7. 29 U.S.C. §793(a). The statutory threshold is ten thousand dollars. The Federal Acquisition Regulatory Council
has inflation-adjusted the operative acquisition threshold at which the affirmative action clause must be incorporated
into new contracts to twenty thousand dollars. See Office of Fed. Contract Compliance Programs, U.S. Dep’t of
Labor, Section 503 of the Rehabilitation Act, as Amended (noting the twenty thousand dollar adjusted threshold
reflected at 48 C.F.R. §1.109). The text uses the statutory ten thousand dollar figure; the Walmart procurement
awards canvassed in Part IV cross the adjusted twenty thousand dollar threshold.

8. Exec. Order No. 11758, 39 Fed. Reg. 2075 (Jan. 15, 1974) (delegating to the Secretary of Labor the President’s
authority under Section 503 of the Rehabilitation Act of 1973). OFCCP is the Department of Labor agency that
administers federal contractor compliance with Section 503.

9. 41 C.F.R. §60-741.40(a). The affirmative action program requirement is the substantial regulatory obligation;
smaller contractors are subject to nondiscrimination obligations but not the written program requirement.
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processes, equal opportunity clauses, identification of problem areas, action oriented programs,

internal audit and reporting systems, and other elements specified in the regulations.10

The affirmative action program is documentary and substantive. The contractor must

produce a written program available for OFCCP review. The contents of the program must

address recruitment, training, advancement, and reasonable accommodation. The contractor must

conduct internal audits and report results.

The affirmative action program requirement creates a documentary record that OFCCP

can review on compliance evaluation. A contractor that has not developed the required program

is in obvious noncompliance. A contractor that has developed a program but failed to implement

it substantively is in less obvious but equally consequential noncompliance.

C. The Utilization Goal

OFCCP regulations establish a utilization goal of seven percent representation of individuals

with disabilities in each job group of the contractor’s workforce.11 The goal is not a quota;

the regulations explicitly state that the goal does not constitute a ceiling or floor for hiring or

retention.12 It functions as a benchmark against which contractor performance is measured for

purposes of identifying problem areas under the affirmative action program requirement.

Contractors must conduct utilization analyses comparing the representation of individuals

with disabilities in their workforce against the seven percent goal. Where representation is below

the goal in a job group, the contractor must develop action oriented programs to address the

underrepresentation.13

10. 41 C.F.R. §60-741.44 (affirmative action program contents).

11. 41 C.F.R. §60-741.45(d). OFCCP established the seven percent goal in its 2013 final rule. Affirmative Action
and Nondiscrimination Obligations of Contractors and Subcontractors Regarding Individuals With Disabilities, 78
Fed. Reg. 58682 (Sept. 24, 2013) (codified at 41 C.F.R. pt. 60-741) [hereinafter 2013 Final Rule]; see U.S. Gov’t
Accountability Off., GAO-14-167R, Major Rule Report: Affirmative Action and Nondiscrimination Obligations of
Contractors and Subcontractors Regarding Individuals With Disabilities (2013) (reporting OFCCP’s estimate that
meeting the goal would require federal contractors to hire an additional 594,580 individuals with disabilities).

12. 41 C.F.R. §60-741.45(d)(5). The utilization goal is a target against which contractor performance is measured
for the purpose of identifying problem areas and triggering action oriented programs.

13. 41 C.F.R. §60-741.45(e). The action oriented program requirement is triggered by underutilization findings.
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The seven percent goal is a substantial benchmark. Workforce disability representation

in the United States generally varies by industry and occupation but typically falls below seven

percent across most major employer categories.14 A contractor that conducts an honest utilization

analysis will commonly identify underutilization across multiple job groups, triggering the action

oriented program requirement.

The utilization goal and the self-identification requirement that feeds it are, as of this

writing, the subject of a 2025 notice of proposed rulemaking that would rescind both.15

D. Data Collection and Self-Identification

OFCCP regulations require federal contractors to invite applicants and employees to self-identify

as individuals with disabilities.16 The self-identification process produces the data on which

utilization analysis depends. Without self-identification, contractors cannot measure their

workforce disability representation.

14. OFCCP derived the seven percent figure from American Community Survey data indicating that approximately
5.7 percent of the civilian labor force has a disability, adding a margin for individuals who identified an occupation
but were not currently working and rounding down from 7.4 percent. 2013 Final Rule, supra note 11, at 58705.
Empirical study of the post-2014 regime continues to find gaps in employment outcomes for disabled workers at
federal contractors. See Marco Tarantino & Jared Reyes, Experiences of Legally Blind Individuals at Different Stages
of the Employment Cycle as These Relate to Section 503 of the Rehabilitation Act, 35 J. Disability Pol’y Stud. 97
(2023). Federal contractor status is itself associated with elevated rates of disability discrimination charges, which
suggests that the covered population is not a low-risk one. See Sarah von Schrader & Zafar Nazarov, Employer
Characteristics Associated With Discrimination Charges Under the Americans With Disabilities Act, 26 J. Disability
Pol’y Stud. 153 (2014) (finding federal contractor status positively associated with the rate of ADA disability
discrimination charges); see also Carli Friedman, The Relationship Between Disability Prejudice and Disability
Employment Rates, 65 Work 591 (2020) (associating higher state-level disability prejudice with lower disability
employment rates).

15. Modifications to the Regulations Implementing Section 503 of the Rehabilitation Act of 1973, as Amended,
90 Fed. Reg. 28494 (proposed July 1, 2025) (proposing to rescind the utilization goal and self-identification
requirements on the ground that they are in tension with the Americans with Disabilities Act’s limits on
disability-related inquiries) [hereinafter 2025 NPRM]; see Marc Charmatz, DOL Proposes Amendments to Section
503 Affirmative Action Rules, 31 Disability Compliance for Higher Educ. 3 (2025). This Article describes the regime
in force. If the proposed rescission is finalized, the data-collection and utilization-goal levers discussed here would
be curtailed, which would sharpen rather than resolve the enforcement concerns the Article raises.

16. 41 C.F.R. §60-741.42. The self-identification process operates at the application stage and is repeated
periodically during employment.
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The self-identification process is voluntary on the part of the applicant or employee. The

contractor cannot require disclosure. The contractor must provide a form approved by OFCCP.

The contractor must protect the confidentiality of disability disclosures.17

The data collection requirement creates the empirical foundation for Section 503

enforcement. Without the data, OFCCP cannot evaluate utilization. With the data, OFCCP can

identify contractors with low utilization rates and target them for compliance review.

E. Compliance Procedures and Enforcement

OFCCP regulations establish compliance evaluation procedures that include desk audits, on-site

reviews, and follow-up activities.18 Compliance evaluations are initiated through OFCCP

scheduling letters and may proceed through document production, interviews, and physical

inspection of contractor facilities.

Where compliance evaluations identify violations, OFCCP may negotiate conciliation

agreements requiring contractor remedial action.19 Conciliation agreements typically require

specific remedial steps with deadlines, monitoring provisions, and reporting obligations.

Where conciliation fails or the violation is severe, OFCCP may initiate enforcement

actions.20 Enforcement actions may result in sanctions including loss of federal contracts,

debarment from federal contracting, and other penalties. Debarment is the most severe sanction

and is rarely imposed; most enforcement actions resolve through conciliation or settlement.

The compliance procedures are administratively substantial. The procedures require

resources, training, and prosecutorial commitment on OFCCP’s part, and they require

17. See Rachel M. Gabbard, David D. Sharrer & Eric M. Dunleavy, New Self-Identification Regulations for
Individuals With Disabilities: Will a Compliance-Focused Approach Work?, 7 Indus. & Org. Psychol. 227
(2014) (analyzing the operational and measurement challenges of the Section 503 self-identification regime). The
self-identification requirement is among the provisions the 2025 proposed rulemaking would rescind. 2025 NPRM,
supra note 15.

18. 41 C.F.R. pt. 60-741 subpart D.

19. 41 C.F.R. §60-741.62 (conciliation).

20. 41 C.F.R. §60-741.65 (administrative enforcement proceedings).
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cooperation or compelled engagement from contractors. The procedures’ effective use depends

on OFCCP’s institutional capacity and prosecutorial choices.

III. The Private Action Problem

The principal structural feature distinguishing Section 503 from Title I of the ADA is the absence

of a robust private right of action. Section 503 enforcement is channeled through OFCCP. The

channeling creates dependence on agency capacity and prosecutorial commitment that Title I

does not impose. This Part addresses the private action problem and its consequences for the

broader Section 503 enforcement architecture.

A. The Federal Circuit Consensus

The federal courts of appeals that have addressed the question have generally held that Section

503 does not create a private right of action.21 The weight of authority requires aggrieved

workers to file administrative complaints with OFCCP rather than bringing direct civil actions

for Section 503 violations.

The absence of a private right of action is doctrinally defensible. Section 503’s statutory

text directs the federal contracting agencies to include affirmative action clauses in their

contracts. The statute does not create a third party beneficiary cause of action explicitly. The

implied private right of action doctrine, as narrowed in Alexander v. Sandoval,22 and subsequent

cases, has not been favorable to extending private actions where Congress has not provided one

expressly.

21. The leading case for this position is Howard v. Uniroyal, Inc., 719 F.2d 1552 (11th Cir. 1983), which held that
Section 503 does not create an implied private right of action and that disabled employees of federal contractors must
pursue administrative remedies through OFCCP. The courts of appeals are in accord across circuits. See Painter v.
Horne Bros., Inc., 710 F.2d 143, 144 (4th Cir. 1983) (collecting cases); Fisher v. City of Tucson, 663 F.2d 861 (9th
Cir. 1981); Rogers v. Frito-Lay, Inc., 611 F.2d 1074 (5th Cir. 1980); D’Amato v. Wisconsin Gas Co., 760 F.2d 1474
(7th Cir. 1985); Simpson v. Reynolds Metals Co., 629 F.2d 1226 (7th Cir. 1980). For the contemporaneous scholarly
debate, urging a result the courts declined to adopt, see Note, Implying a Cause of Action Under Section 503 of the
Rehabilitation Act of 1973, 79 Mich. L. Rev. 1093 (1981).

22. Alexander v. Sandoval, 532 U.S. 275 (2001) (narrowing implied private right of action under Title VI disparate
impact regulations).
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The doctrinal defensibility of the no-private-action rule does not eliminate its practical

consequences. Aggrieved workers face administrative exhaustion requirements, agency

processing timelines, and the substantive limits of administrative remedy. The civil rights regime

depends entirely on OFCCP’s institutional engagement.

B. The Administrative Channel

Workers alleging Section 503 violations may file complaints with OFCCP.23 The statute itself

supplies the textual basis for the no-private-action rule: Section 503(b) expressly provides an

administrative complaint mechanism while remaining silent on a judicial one, and the courts

treated that asymmetry as decisive.24 Complainants are not parties to OFCCP enforcement

actions in the same sense that plaintiffs are parties to civil litigation. OFCCP retains prosecutorial

discretion to investigate, conciliate, or enforce based on its institutional assessment of the

complaint and its broader enforcement priorities.

The administrative channel produces remedies through conciliation agreements

or enforcement actions. The remedies typically include back pay, hiring or reinstatement,

accommodation, and policy changes. The remedies do not typically include the punitive

damages, broad injunctive relief against the contractor’s operations, or attorney’s fee awards that

Title I civil litigation can produce.

Workers who exhaust the administrative process and remain dissatisfied have limited

recourse. Some courts have permitted limited judicial review of OFCCP enforcement decisions

under the Administrative Procedure Act, but the review is generally deferential and does not

produce the de novo civil action that Title I provides.

23. 41 C.F.R. §60-741.61 (filing of complaints with OFCCP).

24. 29 U.S.C. §793(b) (administrative complaint procedure); see Note, supra note 21, at 1093–94 (identifying the
503(a) duty and 503(b) administrative-remedy structure as the crux of the private-right question).
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C. Consequences for Enforcement Quality

The channeling of all Section 503 enforcement through OFCCP has several consequences for

enforcement quality.

First, the volume of enforcement depends on OFCCP’s institutional capacity. The agency

has limited investigative staff, limited budget, and limited capacity to monitor large numbers of

contractors simultaneously. The agency must choose among compliance evaluation candidates,

complaint investigations, and proactive enforcement initiatives. Contractors not selected for

review face little practical enforcement risk.

Second, the prosecutorial discretion that OFCCP exercises is subject to administration

change. Different administrations have prioritized different enforcement targets. Some have

emphasized disability employment as a major OFCCP focus; others have not. The agency’s

enforcement priorities can shift substantially with changes in administration leadership.

Third, the substantive remedies OFCCP can produce are narrower than those available

under Title I. OFCCP conciliation agreements produce specific contractor remediation but do

not impose damages liabilities or broad injunctive obligations that travel beyond the specific

contractor and the specific issue.

Fourth, the institutional incentives at OFCCP run toward case resolution rather than

precedential development. Conciliation produces faster case closure than litigation. The pressure

to close cases efficiently can produce settlement terms that resolve individual matters without

addressing systemic violations.

The consequence is that Section 503 enforcement, channeled through OFCCP, depends

critically on the agency’s institutional commitment, resource allocation, and prosecutorial

choices. The civil rights regime is more vulnerable to administrative inattention than Title I is.

D. Administrative Fragility: The 2025 Retrenchment

The vulnerability described in the preceding Section is not hypothetical. The 2025 regulatory

cycle demonstrated how quickly the levers that make Section 503 enforceable in practice can be
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withdrawn through ordinary administrative action, without any change in the underlying statute

and without any role for the courts.

Two developments illustrate the point. First, in January 2025 the President revoked

Executive Order 11246, the longstanding order that had supplied the affirmative action

framework for race, color, religion, sex, and national origin in federal contracting.25 That order

governed a different protected class structure than Section 503, and Section 503’s statutory

disability mandate survived it. The revocation nonetheless signaled the administration’s posture

toward the broader apparatus of contractor affirmative action.

Second, and directly on point, the Department of Labor issued a notice of proposed

rulemaking in July 2025 proposing to rescind the two regulatory mechanisms that make the

Section 503 mandate measurable: the seven percent utilization goal and the invitation to

self-identify.26 The statutory affirmative action duty in Section 503 would remain on the books.

What would disappear is the data. Without the self-identification invitation, contractors collect

no disability workforce data; without the utilization goal, there is no benchmark against which

to measure underrepresentation. The obligation would persist in form while the instruments for

detecting its breach were removed.

This sequence sharpens rather than answers the Article’s central concern. Because

Section 503 affords no private right of action, the statute’s practical force depends entirely on

OFCCP’s regulatory architecture and enforcement will. When that architecture is dismantled

by rulemaking, no private litigant can substitute for the agency, and the affected workers have

no judicial forum in which to insist that the mandate be enforced. The reforms proposed in Part

VI assume the data-collection and utilization-goal levers remain available; if the 2025 proposal

is finalized, those reforms would first require restoring the levers the proposal removes. The

25. Exec. Order No. 14173, 90 Fed. Reg. 8633 (Jan. 21, 2025) (revoking Executive Order 11246). Section 503’s
disability obligations rest on statute, 29 U.S.C. §793, and on a separate delegation, Exec. Order No. 11758, 39 Fed.
Reg. 2075 (Jan. 15, 1974), and so were not themselves revoked.

26. 2025 NPRM, supra note 15. The stated rationale is that the self-identification and utilization-goal provisions are
in tension with the Americans with Disabilities Act’s limits on disability-related inquiries.
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fragility is the point. A civil rights mandate enforceable only through agency discretion is a

mandate that a single administration can render dormant without repealing a word of the statute.

IV. The Enforcement Gap: Walmart as Case Study

This Part documents the enforcement gap through a case study of Walmart Inc. The case study

selects Walmart because the company’s intersection with Section 503 is unusually transparent.

The company is a federal contractor on the documentary record, advertises disability hiring

publicly, and operates at a scale that makes its workforce composition and employment practices

empirically significant for the broader Section 503 enforcement question.

The case study is not selected to single Walmart out. The pattern documented here

is likely representative of many large federal contractors with documented disability hiring

programs. Walmart is the case study because the documentation is unusually complete.

A. Walmart’s Federal Contractor Status

Public records on USASpending.gov identify Walmart Inc., under the entity name “WAL-MART

STORES, INC.,” as a federal procurement contractor. The procurement awards documented

in the database include a twenty-five thousand twenty-five dollar gift card purchase by the

Department of Veterans Affairs and a twenty-four thousand three hundred sixty dollar trailer

purchase by the Federal Emergency Management Agency, each of which crosses the adjusted

twenty thousand dollar acquisition threshold standing alone, along with multiple Bureau of

Prisons television purchases in the fourteen thousand to twenty-two thousand dollar range,

a Department of the Army bifocal lens purchase, Federal Emergency Management Agency

bottled water purchases, and a Bureau of Indian Affairs purchase of food, clothing, and related

supplies. Aggregate procurement volume across these and similar awards crosses the Section 503

jurisdictional threshold on multiple individual contracts.27

27. USASpending.gov, federal procurement award records for the recipient entity “Wal-Mart Stores, Inc.” The
awards described are, by procurement instrument identifier: No. V671P92860 (Dep’t of Veterans Affairs, gift
cards, $25,025, awarded Dec. 19, 2008); No. HSFE0606P8092 (Fed. Emergency Mgmt. Agency, trailers, $24,360,
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The individual contract values are modest. The contracts are nonetheless sufficient to

establish Walmart Inc. as a Section 503 federal contractor with affirmative action obligations

under 41 C.F.R. pt. 60-741. The fifty thousand dollar threshold for the written affirmative action

program requirement may or may not be met by individual contracts standing alone; on aggregate

contract volume and across multiple agency relationships, the threshold is met in any reasonable

reading of the regulatory architecture.

The result is that Walmart Inc., on the public documentary record, is subject to Section

503’s affirmative action obligations. The company must take affirmative action to employ and

advance qualified individuals with disabilities. The company must maintain a written affirmative

action program. The company must conduct utilization analyses against the seven percent goal.

The company must develop action oriented programs to address underutilization. The company

must invite self-identification and protect the confidentiality of disclosures. The company is

subject to OFCCP compliance evaluation.

These are not novel obligations imposed by this Article. They are existing obligations

under existing law applied to a company whose status as a federal contractor is documented in

public records.

B. Walmart’s Disability Hiring Program

Walmart’s public corporate communications include substantial materials describing the

company’s disability hiring program. The company publicly describes employing associates

with intellectual disabilities across store roles, including cashier, bakery, customer service, and

inventory positions, and employing workers on the autism spectrum in its information technology

Nov. 1, 2005); No. DJBBMAKVF760005 (Bureau of Prisons, televisions, $22,445.56, Aug. 17, 2011); No.
DJBBMAJVF760001 (Bureau of Prisons, televisions, $17,949.30, Sept. 14, 2010); No. DJBP0302KVF730001
(Bureau of Prisons, televisions, $14,498.93, July 5, 2011); No. INISMB00100012 (Bureau of Indian Affairs, food,
clothing, and related supplies, $14,064, Nov. 12, 2009); No. W912NR10P0175 (Dep’t of the Army, bifocal lenses,
$12,221, July 1, 2010); and No. HSFEHQ08P0178 (Fed. Emergency Mgmt. Agency, bottled water, $11,548.26, Jan.
6, 2008). Individual award records are retrievable at https://www.usaspending.gov by award identifier. These awards
span 2005 through 2011 and are illustrative of the company’s procurement-contractor status across multiple federal
agencies rather than an exhaustive accounting.
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and e-commerce operations.28 The Walmart Foundation has separately funded competitive

integrated employment programs for workers with intellectual and developmental disabilities

placed through nonprofit and vocational rehabilitation channels.29 These are voluntary corporate

and philanthropic initiatives, and they operate alongside, not in place of, the Section 503

obligations that attach to Walmart as a federal contractor. The company’s published statements

identify substantial numbers of workers with intellectual and developmental disabilities in entry

level and customer facing positions.

The company’s public positioning of disability hiring as a corporate social responsibility

commitment is consistent across multiple years of communications materials. The hiring

program is presented as evidence of the company’s broader commitment to workforce diversity

and to social responsibility.

The disability hiring program operates within a workforce of approximately 1.6 million

United States employees.30 Even at modest representational percentages, Walmart’s workforce

includes tens of thousands of workers with disabilities, of whom some are workers with

intellectual and developmental disabilities, consistent with the company’s public descriptions of

its disability hiring.

C. Work Opportunity Tax Credit Participation

The Work Opportunity Tax Credit is available to employers who hire workers from designated

targeted groups, including recipients of Supplemental Security Income, vocational rehabilitation

referrals, and certain disabled veterans.31 The credit is claimed through the federal tax code by

28. See Special Olympics, Inclusion Is Helping Walmart Improve the Workplace (2019),
https://www.specialolympics.org/stories/athletes/inclusion-is-helping-walmart-improve-the-workplace (Walmart’s
own description of the positions filled by associates with intellectual disabilities).

29. See The Arc, The Arc and Walmart Foundation Renew Commitment to Providing Community-Based Employment
for People With Disabilities (2021), https://thearc.org/blog/arc-walmart-foundation-renew-commitment-providing-community-based-employment-people-disabilities/
(describing Walmart Foundation funding of The Arc@Work to train and place workers with intellectual and
developmental disabilities in competitive, integrated employment).

30. Walmart Inc., Annual Report (Form 10-K) (2025) (reporting approximately 1.6 million U.S. associates of
approximately 2.1 million worldwide).

31. 26 U.S.C. §51(d). The credit value varies by targeted group and qualifying hours worked, with maximum credits
in the range of two thousand four hundred dollars per qualifying hire for most disability related targeted groups.
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the hiring employer and does not appear in USASpending.gov records because tax expenditures

are not federal awards in the conventional sense.

Walmart’s specific WOTC claim volume is not publicly disclosed in granular form.

The aggregate WOTC claims across all employers nationally have totaled approximately one

billion dollars annually in recent years.32 Walmart’s share of the aggregate, while not separately

reported, is likely substantial in light of the company’s hiring volume and the targeted group

composition of its workforce. A company hiring tens of thousands of workers per year from

vocational rehabilitation pipelines and SSI populations is a substantial WOTC claimant.

The WOTC participation is structurally relevant to Section 503 enforcement. WOTC

participation is a strong indicator that the hiring employer is engaged with the targeted group

populations Section 503 covers. The employer’s WOTC claims provide a data signal that the

employer is hiring workers within Section 503’s affirmative action target population at scale. The

signal supports proactive OFCCP compliance evaluation of contractors with substantial WOTC

claim volume.

The structural overlap between WOTC participation and Section 503 jurisdiction is

not currently used for OFCCP enforcement targeting in a coordinated way. The two programs

operate in parallel without coordination. The federal government provides tax credits for

disability hiring through one agency (the Internal Revenue Service) and imposes affirmative

action obligations through another (OFCCP), with limited information sharing between them.

D. The Enforcement Record

OFCCP’s enforcement record at Walmart over the past decade has been intermittent. Public

records of OFCCP enforcement actions show some compliance evaluations and some conciliation

agreements addressing race and sex discrimination issues, but the disability employment focus

32. See Employment & Training Admin., U.S. Dep’t of Labor, Work Opportunity Tax Credit Statistics (annual
certification data). The aggregate dollar figure stated in text is approximate and is offered as an order-of-magnitude
indication of the program scale; a precise figure should be pinned to a specific fiscal year report on finalization.
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has been less prominent. Major OFCCP enforcement actions at Walmart that have addressed

Section 503 specifically, with substantial remedial scope, have been rare.33

The enforcement record is not zero. The enforcement record is not commensurate with

the scale of the company’s Section 503 jurisdictional footprint or the publicly advertised scale

of its disability hiring program. The gap between hiring scale and enforcement attention is the

principal empirical finding of this case study.

The gap has multiple plausible explanations. OFCCP resource constraints limit the

number of contractors the agency can review annually. Prosecutorial choices have prioritized

other enforcement targets. The structural cooperation of contractors who advertise disability

hiring may produce institutional reluctance to investigate companies that are publicly positioning

themselves as disability inclusion leaders. The absence of a robust private right of action reduces

the volume of complaints OFCCP receives. Each of these factors contributes to the gap.

E. Generalization Beyond the Case Study

The Walmart case study is illustrative rather than unique. Other major federal contractors with

documented disability hiring programs occupy similar positions: federal contractor status

established through procurement contracting, publicly advertised disability hiring, substantial

WOTC participation, and limited OFCCP enforcement attention. The pattern is widespread

across the federal contractor population.

The generalizability supports the broader argument that Section 503 enforcement at scale

is the residual civil rights vehicle for federal contractor employment of disabled workers, and

that the residual vehicle is not being used at the scale and consistency the underlying civil rights

regime requires.

33. The empirical mapping of OFCCP enforcement records at Walmart requires docket and case-reporter research,
Freedom of Information Act requests, and review of OFCCP press releases over the relevant time period. See
generally U.S. Gov’t Accountability Off., reports on OFCCP compliance evaluation activity (documenting agency
enforcement capacity and volume over time). This Article presents the general pattern based on available public
reporting; a more detailed mapping is appropriate for follow-up investigation.
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V. The Subsidy-Enforcement Mismatch

This Part addresses the structural overlap between federal subsidy for disability hiring (through

the Work Opportunity Tax Credit) and federal civil rights enforcement of that hiring (through

Section 503). The two programs operate in parallel without coordination. The mismatch

produces a federal investment in disability hiring that does not produce a commensurate federal

investment in disability employment civil rights protection.

A. The WOTC Architecture

The Work Opportunity Tax Credit, codified at 26 U.S.C. §51, provides federal tax incentives to

employers who hire workers from designated targeted groups. The disability related targeted

groups include vocational rehabilitation referrals (workers referred to employment by state

vocational rehabilitation agencies), Supplemental Security Income recipients, and certain

disabled veterans. Other targeted groups include long term family assistance recipients,

Temporary Assistance for Needy Families recipients, Supplemental Nutrition Assistance Program

recipients, and qualified veterans.

The credit value varies by targeted group and qualifying hours worked. For disability

related targeted groups, the maximum credit is generally in the range of two thousand four

hundred dollars per qualifying hire, with somewhat higher credits available for certain veterans

and longer-term retention bonuses for some groups. The credit is a component of the general

business credit; it is nonrefundable but unused amounts can be carried back one year and carried

forward twenty years.34

The credit is claimed through Internal Revenue Service Form 5884 by the hiring

employer. State workforce agencies certify the eligibility of individual workers through the

pre-screening notice process. The credit is administered through joint Internal Revenue Service

and Department of Labor authority.

34. 26 U.S.C. §§38, 39 (general business credit, carryback and carryforward).
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B. The Scale of the Federal Investment

Aggregate WOTC claims nationally have totaled approximately one billion dollars annually

in recent years. The disability related targeted groups represent a substantial portion of the

aggregate, although precise breakdowns by targeted group are not consistently published.

The federal investment is substantial in absolute terms and significant in the context

of disability employment policy. The investment represents a federal subsidy for the hiring of

disabled workers that operates at a scale comparable to the entire federal vocational rehabilitation

grant program in some years. The Work Opportunity Tax Credit subsidizes more than two million

hires annually across all targeted groups and offsets up to forty percent of first-year wages.35

C. The Absence of Civil Rights Conditions

The WOTC statute and implementing regulations do not condition credit eligibility on the

employer’s acceptance of civil rights obligations toward the targeted group workers. The

employer hires the worker, claims the credit, and incurs no Section 504 obligation as a result

of the credit. The employer’s civil rights obligations toward the hired worker are limited to

whatever applies to the employer for other reasons: Title I, Section 503 if the employer is a

federal contractor, state employment discrimination statutes, and any other applicable regimes.

The treatment of the credit as a tax expenditure forecloses the argument that WOTC

participation creates Section 504 nexus. The tax credit is not federal financial assistance within

the meaning of Section 504.36

35. Manisha Jain, Corina Mommaerts & Jeffrey Weaver, The Limits of Targeted Hiring Subsidies: Evidence from the
Work Opportunity Tax Credit 1 (Nat’l Bureau of Econ. Rsch., Working Paper No. 35229, 2026).

36. The regulatory definition of federal financial assistance enumerates the forms assistance may take (funds,
services of federal personnel, real and personal property, and other things of value extended by grant, loan,
contract, or cooperative agreement) and excludes direct federal procurement contracts and contracts of insurance
or guaranty. 45 C.F.R. §84.10 (defining “Federal financial assistance”). A Work Opportunity Tax Credit is none of
the enumerated forms; it is a tax expenditure claimed by the employer through the Internal Revenue Code rather
than assistance extended by a funding agency. Cf. Regan v. Taxation With Representation of Wash., 461 U.S. 540,
544 (1983) (treating a tax benefit as comparable in effect to a subsidy while holding that the government is not
constitutionally required to provide it).
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The result is that the federal government provides employers with a substantial financial

incentive to hire workers from disability related targeted groups while imposing no additional

civil rights obligation in exchange. The hiring is subsidized; the protection of the hired worker is

not.

D. The Mismatch as Coordination Failure

The subsidy-enforcement mismatch is not a doctrinal incoherence in the sense that it produces

internal contradiction. The doctrine consistently treats tax expenditures as outside the federal

financial assistance category, and the doctrine consistently treats federal civil rights enforcement

as the responsibility of agencies other than the Internal Revenue Service. The mismatch is a

coordination failure rather than a doctrinal incoherence.

The coordination failure has consequences. Workers hired through WOTC channels

at federal contractors are within Section 503’s affirmative action obligations through the

contractor’s federal contractor status, not through WOTC participation. Workers hired through

WOTC channels at non-contractor employers receive Title I employment civil rights protection

but no additional disability-specific affirmative action obligation. The WOTC subsidy adds

nothing to the civil rights protection baseline. The empirical literature compounds the concern.

Rigorous evaluation of the Work Opportunity Tax Credit finds precise null effects on hiring,

earnings, and retention, alongside low employer take-up among eligible workers, which

means the subsidy delivers weak independent hiring effects even as it transfers substantial

federal dollars.37 If the subsidy does little to move hiring on its own, the case for coupling it to

enforceable civil rights obligations, rather than leaving it to operate as an unconditioned transfer,

is stronger still.

37. Jain, Mommaerts & Weaver, supra note 35 (finding consistent and precise null effects on hiring, earnings,
and retention across multiple quasi-experimental designs, and attributing the limited efficacy to perceived legal
risks and organizational frictions); see Sarah Hamersma, The Work Opportunity and Welfare-to-Work Tax Credits:
Participation Rates Among Eligible Workers, 56 Nat’l Tax J. 725 (2003) (estimating participation below seventeen
percent among eligible disadvantaged youth); Sarah Hamersma, Why Don’t Eligible Firms Claim Hiring Subsidies?
The Role of Job Duration, 49 Econ. Inquiry 916 (2010); Paul Heaton, The Effects of Hiring Tax Credits on
Employment of Disabled Veterans (RAND Corp., Occasional Paper No. OP-366, 2012); Olugbenga Ajilore, Did
the Work Opportunity Tax Credit Cause Subsidized Worker Substitution?, 26 Econ. Dev. Q. 231 (2012).
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The coordination failure can be addressed without amending Section 504 or expanding

the federal financial assistance category. Two paths are available within existing authority.

The first path is statutory amendment to WOTC itself. Congress could modify 26 U.S.C.

§51 to condition WOTC eligibility for disability related targeted groups on the employer’s

acceptance of Section 504 obligations toward the hired workers. The condition would not require

the employer to become a Section 504 recipient with respect to all of its operations. It would

condition the WOTC benefit on Section 504 acceptance with respect to the specific employment

relationship the credit subsidizes. The amendment closes the structural incoherence at the WOTC

level rather than at the Section 504 level.

The second path is administrative coordination between the Internal Revenue Service, the

Department of Labor, and OFCCP. WOTC claim data could be used to target OFCCP compliance

evaluations at federal contractors with substantial WOTC claim volume. The coordination would

identify contractors hiring at scale through disability related targeted group pipelines and direct

OFCCP enforcement resources to those contractors. The coordination operates within existing

statutory authority and does not require legislative action.

The administrative coordination path is faster and less politically risky than statutory

amendment. It is also less durable; the coordination depends on continued institutional

commitment and is reversible across administrations. The statutory amendment path is slower

and politically demanding but more durable once enacted.

The two paths can be pursued in parallel. The administrative coordination produces

immediate enforcement gains. The statutory amendment produces durable structural change. The

combination addresses the subsidy-enforcement mismatch at multiple levels.

VI. Reform Within Existing Authority

This Part proposes administrative reform within existing statutory and regulatory authority to

close the Section 503 enforcement gap documented in Part IV. The proposals do not require
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new civil rights legislation. They require institutional commitment, resource allocation, and

prosecutorial choices.

A. Systematic Compliance Evaluation of Major Federal Contractors with Documented

Disability Hiring

OFCCP should adopt a systematic compliance evaluation program targeting major federal

contractors with documented disability hiring programs. The targeting criteria should combine

federal contractor status, workforce size, public disability hiring positioning, and WOTC

claim volume where data sharing arrangements permit. The targeting produces a defined set of

high-priority compliance evaluation candidates that warrant attention based on the scale of their

disability employment activity.

The systematic program would replace ad hoc compliance evaluation selection with a

documented structure based on observable criteria. Documentation of the structure supports

institutional consistency across administrations and reduces the perception of arbitrary

enforcement targeting.

B. Public Reporting of Compliance Evaluation Results

OFCCP should publish annual reports on compliance evaluation activity at major federal

contractors, including the number of evaluations conducted, the findings, the conciliation

agreements reached, and the substantive remedies imposed. The reports should disaggregate

Section 503 enforcement from other OFCCP authorities to permit assessment of disability

employment civil rights enforcement specifically.

Public reporting addresses the institutional incentive problem identified in Part III. The

agency’s enforcement choices become subject to public observation, advocacy organization

analysis, and academic scrutiny. The transparency creates accountability that internal review does

not provide.
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C. Coordination with State Vocational Rehabilitation Agencies

State vocational rehabilitation agencies are the principal pipeline for federal contractor disability

hiring at major employers. The agencies place workers through contracted employment programs

and maintain records of placements that identify the destination employers and the duration of

the placement relationship.

OFCCP should establish formal coordination with state vocational rehabilitation agencies

to identify federal contractors receiving substantial vocational rehabilitation placements. The

coordination produces a data signal complementing the WOTC claim volume signal. Contractors

receiving large numbers of vocational rehabilitation placements warrant compliance evaluation

attention because the placements indicate substantial engagement with the protected population.

The coordination operates through information sharing arrangements that do not require

new statutory authority. The agencies already maintain the data. The coordination identifies the

data flow and the institutional commitment to use it for compliance targeting.

D. Coordination with the Internal Revenue Service on WOTC Data

The Internal Revenue Service administers WOTC claims and maintains records of claiming

employers and claim volumes. The records are subject to federal taxpayer privacy protections.38

The Internal Revenue Code’s existing disclosure exceptions do not reach Section 503

enforcement. The provision authorizing disclosure of returns and return information to the

Department of Labor, 26 U.S.C. §6103(l)(2), is confined to the administration of Titles I and

IV of the Employee Retirement Income Security Act of 1974 and does not extend to OFCCP

contractor-compliance enforcement.39 Because no existing exception authorizes Internal Revenue

Service disclosure of Work Opportunity Tax Credit data to OFCCP for Section 503 enforcement

targeting, a targeted statutory amendment would be required.

38. 26 U.S.C. §6103.

39. 26 U.S.C. §6103(l)(2) (disclosure to the Department of Labor and the Pension Benefit Guaranty Corporation for
administration of Titles I and IV of the Employee Retirement Income Security Act of 1974). Section 6103(l)(13), by
contrast, concerns disclosure related to the Higher Education Act and student financial assistance, not Department of
Labor enforcement of labor statutes.
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The legislative ask is targeted and modest: an amendment to 26 U.S.C. §6103 authorizing

the Internal Revenue Service to share aggregate WOTC claim data with OFCCP for purposes of

Section 503 enforcement targeting. The ask does not expand WOTC eligibility, modify Section

503 substance, or change civil rights doctrine. It enables existing enforcement authority to be

targeted more effectively.

E. Internal OFCCP Capacity Building

The enforcement gap reflects, in part, OFCCP institutional capacity constraints. Closing the gap

requires resource allocation: investigative staff, training, technology, and prosecutorial attorneys.

The resource investment is modest in the federal budget context and substantial in the OFCCP

budget context.

Congressional appropriations to OFCCP can be directed toward Section 503 enforcement

capacity specifically. The appropriations process supports targeted investment with documented

enforcement objectives. The institutional commitment to disability employment civil rights

enforcement is signaled through resource allocation as well as through policy statements.

F. Debarment as a Real Option

Debarment from federal contracting is OFCCP’s most severe sanction and has been used

sparingly. The sparing use reflects institutional reluctance to impose a sanction that has

substantial collateral consequences (loss of federal contracts, business disruption, layoffs of

unaffected employees). The reluctance has produced a regime in which debarment functions as

a theoretical maximum rather than a real enforcement option.

Restoring debarment as a real option requires the institutional commitment to use it

in appropriate cases. The cases need not be numerous. A small number of debarment actions

against major federal contractors for documented Section 503 violations produces deterrent

effects that propagate through the federal contractor population. The deterrent effects depend on

the credibility of the threat, which depends on observable use.
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G. The Reform Package

The reforms canvassed in this Part operate together as a package. Systematic compliance

evaluation produces enforcement volume. Public reporting produces accountability. Coordination

with state vocational rehabilitation agencies and the Internal Revenue Service produces data

signals for targeting. Capacity building produces institutional capability to act on the targeting.

Restored debarment authority produces deterrent credibility.

No single reform is sufficient. The package operates as a coordinated approach to closing

the enforcement gap within existing statutory authority. The package can be implemented

through executive action, administrative rulemaking, and appropriations decisions without new

disability rights legislation.

VII. Conclusion

Section 503 of the Rehabilitation Act of 1973 is the residual civil rights vehicle for federal

contractor employment of disabled workers. The vehicle is doctrinally and operationally

substantial. The statute has been in force for more than fifty years. The regulatory

implementation is detailed and creates real enforcement levers. The agency authority is

robust.

The enforcement record does not match the authority. OFCCP enforcement of Section

503 at major federal contractors with documented disability hiring programs has been

intermittent and resource-constrained. The gap between authority and enforcement is the

principal subject of this Article.

The Walmart case study illustrates the gap. The company is a Section 503 federal

contractor on the documentary record. The company advertises disability hiring publicly. The

company participates in the Work Opportunity Tax Credit at scale. The intersection of these

three facts identifies the company as a high-priority Section 503 enforcement target. The OFCCP

enforcement record at the company does not reflect that priority.
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The gap is not the result of doctrinal limitation. The doctrine permits robust enforcement.

The gap is the result of institutional choices, resource constraints, and the structural absence

of a private right of action that would produce enforcement volume independent of OFCCP

institutional commitment.

Closing the gap does not require new civil rights legislation. The reforms canvassed

in Part VI operate within existing statutory authority. The reforms produce enforcement

intensification through systematic targeting, public reporting, agency coordination, capacity

building, and credible use of debarment authority. The reform package addresses the gap at

multiple levels simultaneously.

The federal commitment to disability employment civil rights is substantial in statutory

and regulatory terms. The commitment has not been matched in enforcement practice for the

population that Section 503 specifically covers. The residual vehicle is not being used at the

scale and consistency the underlying civil rights regime requires. The work of closing the gap

is administrative and institutional, not doctrinal.
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