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A LAW ARTICLE, IN PLAIN LANGUAGE

Executive Function
Trumps the Executives .-

IN A LAWSUIT

Q THE GOVERNMENT

THE RECORD

YOUR
EMPLOYER

Assistive Al, Chat Records, and the Three Parties Who Want
Them

For someone with ADHD, an AI chat can hold the plans and working
notes most people simply keep in mind. Three readers are after it:
an opponent in court, the government, and the employer. This
article shows that existing law already limits all three, and why none

AND THE PERSON WHOSE THINKING IT HOLDS

of it should require proving a disability first.

Travis Gilly - Real Sqfe'l'y AI Foundation Travis Gilly, Executive Function Trumps the Executives: Assistive AI, Chat Records, and the Three Parties Who Want Them (working draft v0.7, October 2026).
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The Record and
Its Readers

What an Al conversation leaves, and who wants it

When executive function is impaired, the chat log is where thought in progress lives.

Executive Function Trumps the Executives - Travis Gilly - Real Safety AI Foundation - Working draft v0.7, October 2026
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THE RECORD ALREADY EXISTS, BY THE BILLION

Courts, agents, and employers are already
reaching into Al chat logs.

® O O @

MAY 2025 SEPT. 2025 NOV. 2025 TO MAR. 2026 TODAY

Keep everything A warrant by prompt Millions produced The employer’s copy

A magistrate judge orders OpenAl to Federal agents get the first known warrant A court orders 20 million logs handed over as Workplace Al lets the company keep, search,
preserve chat output it would have deleted, for ChatGPT user data, identifying the a sample, and later two larger pools holding  and export every prompt and reply.

including chats users asked to delete. account by what a prompt said. 78 million and another 10 million.

The judge overseeing the OpenAl copyright cases observed the company had kept “tens of billions” of ChatGPT logs as a routine matter.

SOURCES 1Inre OpenAl, Inc. Copyright Infringement Litig., No. 25-md-3143, ECF No. 33, at 2 (S.D.N.Y. May 13, 2025); id., ECF No. 734, at 2 (S.D.N.Y. Nov. 7, 2025); id., ECF No. 1021, at 1 (S.D.N.Y. Jan. 5, 2026); id., ECF No. 1419, at 1 (S.D.N.Y. Mar. 9, 2026); In
re Search of Records Associated with OpenAI/ChatGPT Account Searches, No. 2:25-mj-00305-KFW, ECF Nos. 1-3 (D. Me. Sept. 12, 2025); Brewster (2025); Microsoft (n.d.-b), full entries in the closing section.
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WHY THIS RECORD IS DIFFERENT

For some people the chat is where the thinking
is kept while the work gets done.

EXECUTIVE FUNCTION THE SUPPORT THE POINT

The abilities External tools Whose thinking

Holding information in mind, resisting Reminders, organizers, and step-by-step The thinking stays the person’s own. What
distraction, and switching tasks, the base on checklists are standard tools in rehabilitation and changes is where its materials sit while the
which planning, reasoning, and solving problems of how adults with ADHD manage work. Adults person works, and so who can reach them.
are built. ADHD and similar conditions can cut a with ADHD, autism, and dyslexia describe using

person’s ideas off from the means to hold them generative AI the same way: to hold notes, keep

and deliver them in order. sequence, and turn dictation into finished text.

The article does not rely on the stronger claim that the mind itself extends into the tool, only on the narrow point that the record holds what
would otherwise stay inside the person’s head.

SOURCES Diamond (2013); Barkley (1997); Cicerone et al. (2019); Canela et al. (2017); Pinto et al. (2025); Giri et al. (2026); Clark & Chalmers (1998); King (2016), full entries in the closing section.
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FOUR KINDS OF RECORD

One Al conversation leaves at least four records,
held by different parties.

RECORD WHAT IT HOLDS WHERE IT SITS

The transcript Prompts, dictated text, uploaded files, and replies; in one survey, 47 percent of users The provider, and the employer’s compliance copy
sought health advice and over a quarter mental health support

History and memory What the tool keeps so the user can resume work Kept indefinitely by default in some enterprise
products, until an administrator sets a limit

The vendor’s processing Reasoning summaries, and safety classifications of the conversation The vendor; one keeps classification scores up to
seven years

The dictation history What the user said aloud On the device, on the vendor’s servers, or in both
places

SOURCES Tran et al. (2025); Anthropic (2026a, 2026b, n.d.-a, n.d.-d); OpenAl (n.d.-a, n.d.-b, 2025b); Microsoft (n.d.-b); Wispr Flow (2026, n.d.), full entries in the closing section.
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THE ARGUMENT ON ONE PAGE

The law on the books already limits all three readers.
None of it should require proving a disability.

The other side in a lawsuit — Work product shields a self-represented person’s AI-aided case work, and a federal privacy statute mostly
keeps providers from answering an opponent’s subpoena for chat contents. Part II

The government —  Carpenter and Chatrie require a warrant, and their reasoning applies with more force to an executive function
tool. Yet a proper warrant can still get the transcript. Part I1I

The employer —  When a required work tool watches for signs of mania or psychosis, the employer is giving a medical
examination; no routine reading of those appraisals survives business necessity. Part IV

The trap —  Protections that switch on only after proving disability force people to trade one privacy for another; rules that
protect everyone have to do the work. Part Vv

The argument is doctrinal. Parts apply established rules to records nobody has litigated before, parts are arguments no court has ruled on yet,
and the article labels each. It asks for no redesign of AI products.

SOURCES This article, Parts I and VI.
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The Other Side
in a Lawsuit

Work product and the Stored Communications Act

A person preparing a case with Al is preparing a case. The rules already protect that, lawyer
or not.

Executive Function Trumps the Executives - Travis Gilly - Real Safety AI Foundation - Working draft v0.7, October 2026
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WORK PRODUCT DOES NOT REQUIRE A LAWYER

The federal rule protects preparation done
“by or for” a party, not only by counsel.

The work product rule keeps a party’s case preparation from the other side. It covers material prepared in anticipation of litigation “by
or for another party or its representative”, and yields only when the other side shows real need, and even then a lawyer’s or
representative’s thought process stays shielded.

WHY THE DOCTRINE EXISTS

Hickman v. Taylor grounded it in private preparation: collecting facts, deciding what matters, and planning strategy without an

opponent watching. Later cases stressed it is practical, and covers the people a lawyer relies on.

SOURCES Fed.R. Civ. P. 26(b)(3)(A)-(B); Hickman v. Taylor, 329 U.S. 495, 510-12 (1947); United States v. Nobles, 422 U.S. 225, 238-39 (1975); Upjohn Co. v. United States, 449 U.S. 383, 401-02 (1981); Kannan v. Apple Inc., No. 17-cv-07305-EJD-VKD, 2019
WL 5589000, at *2 (N.D. Cal. Oct. 30, 2019).
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THE AI CASES, SO FAR

Since February 2026, court after court has protected
a self-represented litigant’s AI preparation.

COURT AND DATE WHAT IT HELD

Warner, E.D. Mich., Feb. 2026 Denied an employer’s demand for everything about a pro se plaintiff’s AI use; ChatGPT and similar programs are “tools, not
persons”, so using them waives nothing

Morgan, D. Colo., Mar. 2026 Tying protection to a lawyer’s involvement has “no support in the rule’s text and would further disadvantage unrepresented
litigants”

Tym, D.N.M., and Tate, Tex. Bus. Ct. Adopted the same reasoning; Texas expressly disagreed with Heppner
Assini, N.Y. Sup. Ct., June 2026 Quashed subpoenas seeking a self-represented defendant’s ChatGPT prompts from OpenAl

Represented parties and experts Undisclosed prompts protected (Midjourney; Villanueva), though one court compelled an expert’s prompts as methodology

Earlier pro se cases split, and no federal appeals court has squarely decided whether a lay pro se litigant can claim work product. Warner's Al
rulings were alternative holdings by a magistrate judge, unobjected to.

SOURCES Warner v. Gilbarco, Inc., No. 2:24-cv-12333, ECF No. 94, at 9-12 (E.D. Mich. Feb. 10, 2026); Morgan v. V2X, Inc., No. 25-cv-01991-SKC-MDB, ECF No. 65, at 7 (D. Colo. Mar. 30, 2026); Tym v. Cerno, No. 1:25-cv-00498-JCH-JMR, ECF No. 46, at 2
(D.N.M. Apr. 22, 2026); Tate Grp. Auto., LLC v. Legacy Auto. Cap., LLC, No. 25-BC11B-0020, at 2-4 (Tex. Bus. Ct. June 3, 2026); Assini v. Hayward, 2026 NJ. Slip Op. 26086 (Sup. Ct. Nassau Cnty. June 4, 2026); Disney Enters., Inc. v. Midjourney, Inc., No. 2:25-cv-

05275-JAK-AJR, ECF No. 88, at 26-30 (C.D. Cal. June 15, 2026); Villanueva v. Las Vegas Metro. Police Dep’t, No. 2:24-cv-00125, ECF No. 112, at 6-8 (D. Nev. Sept. 29, 2026); Conservation L. Found., Inc. v. Shell Oil Co., No. 3:21-cv-00933, ECF No. 970 (D. Conn.
May 18, 2026); Anderson v. Furst, 2019 WL 2284731, at *4 (E.D. Mich. May 29, 2019); McKenzie v. McNeil, 2012 WL 695108, at *1 (N.D. Fla. Mar. 1, 2012).
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THE CONTRARY CASE: HEPPNER

One criminal court said no.
Its reasoning does not carry over to civil cases.

Agents seized a defendant’s documents recording his chats with Claude, prepared on his own after a grand jury subpoena. The court
found no privilege, partly because the provider’s privacy policy warned it might disclose data in litigation, and no work product because
counsel had not directed the work.

1 A criminal formula

Its counsel requirement came from criminal cases; the civil rule protects work “by or for” a party, and civil courts have declined to
import the requirement.

2 The wrong question

A privacy policy bears on privilege, which turns on confidentiality. Work product is about keeping preparation away from the opponent,
and a chatbot is not the opponent.

3 Unreadable terms

Treating provider terms as the user’s expectations assumes people can read and truly agree to them, and least of all for people whose
disabilities make long legal documents hard to read, follow, or hold in mind.

SOURCES United States v. Heppner, No. 25 Cr. 503 (JSR), ECF No. 27, at 3-12 (S.D.N.Y. Feb. 17, 2026); Morgan v. V2X, Inc., No. 25-cv-01991-SKC-MDB, ECF No. 65, at 7-8; Warner v. Gilbarco, Inc., No. 2:24-cv-12333, ECF No. 94, at 11; UMG Recordings, Inc.
v. Suno, Inc., No. 1:24-cv-11611, ECF No. 206, at 8 (D. Mass. Apr. 6, 2026); Solove (2013), full entries in the closing section.
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WHY EXECUTIVE FUNCTION MATTERS HERE

A lawyer’s strategy lives in the lawyer’s head.

For some litigants, it lives in the tool.

WHAT IS PROTECTED
Preparation only

The rule covers material made in anticipation of
litigation, not a whole chat history. Ordinary
discovery limits, relevance and proportionality,
do the rest, but they are balancing tests privacy
can lose.

WHO IS EXPOSED
The tool’s user

A self-represented person without executive
function limits sorts and plans in their head,
beyond discovery’s reach. Someone who relies on
the tool to carry that work leaves every step in a
record discovery can reach.
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WHAT IS AT STAKE
Access to court

The ADA’s Title II rests on giving everyone “a
meaningful opportunity to be heard”. Removing
protection from a disabled litigant’s essential
tool would burden those least able to bear it. A
self-represented plaintiff in Ohio has already told
a federal court she uses AI because of her
disabilities.

SOURCES Fed.R. Civ. P. 26(b)(1), (c)(1); In re OpenAl, Inc. Copyright Infringement Litig., No. 25-md-3143, ECF No. 896, at 7 (S.D.N.Y. Dec. 2, 2025); Tennessee v. Lane, 541 U.S. 509, 532 (2004); Rudolph v. Harrison Metro. Hous. Auth., No. 2:25-cv-00757, ECF
No. 78, at 11-13 (S.D. Ohio May 28, 2026); Simshaw (2022), full entries in the closing section.
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GOING AROUND THE USER

A civil opponent who cannot get the user’s copy
generally cannot make the provider hand it over.

The Stored Communications Act bars providers from knowingly divulging the contents of communications they store or process for the
public, then lists the exceptions. A civil subpoena is not one of them.

THE COURTS THE ROUTE BACK

Mostly a bar To the user

Courts treat the gap in the list as intentional, calling the provider a kind of Every path runs through the user, who can claim work product before a court
“data bailee” and sending discovery back to the data’s owner. One California orders consent. Records other than contents, like account details, times, and
appellate court disagrees once the user consents. usage logs, may still be subpoenaed.

SOURCES 18 U.S.C. § 2702(a)(1)-(2), (b)(1)-(9), (c)(6); Crispin v. Christian Audigier, Inc., 717 F. Supp. 2d 965, 974-75, 991 (C.D. Cal. 2010); Suzion Energy Ltd. v. Microsoft Corp., 671 F.3d 726, 730 (9th Cir. 2011); O’Grady v. Superior Court, 139 Cal. App. 4th
1423, 1446-48 (2006); In re Request for Order Requiring Facebook, Inc. to Produce Documents & Things, 923 F. Supp. 2d 1204, 1206 (N.D. Cal. 2012); Negro v. Superior Court, 230 Cal. App. 4th 879, 899-904 (2014).
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TWO OPEN QUESTIONS, AND A GAP
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Whether the Act covers Al providers is a strong argument,

not a settled answer.

CLASSIFICATION
A remote computing service?

An Al service fits the statutory description of
computer storage or processing offered to the
public. No court has applied it to an AI provider.

THE TRAINING CONDITION
“Solely” for storage

The bar protects contents held solely to provide
storage or processing. A consumer service whose
terms let it train on chats may fall outside; one
California court said so of similar terms, and the
state supreme court is reviewing it.

WHEN THE PROVIDER IS SUED
The user is not a party

In the OpenAl copyright fight, the users whose
chats were kept and sampled had no seat at the
table; one who tried to intervene was turned
away. Another court ordered 5 million prompts
with their answers handed over, protected only
by a confidentiality label.

SOURCES 18 U.S.C. §§ 2702(a)(2)(B), (b)(3), 2711(2); Snap, Inc. v. Superior Court, 103 Cal. App. 5th 1031 (2024), review granted, No. S286267 (Cal. Sept. 18, 2024); Viacom Int’l Inc. v. YouTube Inc., 253 F.R.D. 256, 264-65 (S.D.N.Y. 2008); Concord Music Grp.,
Inc. v. Anthropic PBC, No. 24-cv-03811-EKL (SVK), ECF No. 318, at 4 (N.D. Cal. Mar. 25, 2025); id., ECF No. 377, at 6-7 (N.D. Cal. May 23, 2025); In re OpenAl, Inc. Copyright Infringement Litig., No. 23-cv-11195, ECF No. 688, at 8 (S.D.N.Y. June 20, 2025).
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The Executive
Branch

Warrants, indispensability, and where the law stops

Warrants protect every user. Executive function is the reason to apply their logic without
discount.

Executive Function Trumps the Executives - Travis Gilly - Real Safety AI Foundation - Working draft v0.7, October 2026
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THE WARRANT BASELINE

Investigators are already asking for Al chats.
The question is what they must show.

ALREADY HERE
Three cases

A Maine warrant for an account named by its
prompt (2025); a defendant’s Claude notes seized
from his home and held unprotected (2026); a
court refusing to quash a warrant to OpenAl
before it was carried out (2026).

THE STATUTE
One floor

Contents stored 180 days or less need a warrant.
For other stored contents, the statute also allows
a subpoena with notice, or a court order on
specific facts.

15 / 47

THE CONSTITUTION
A higher floor

The Sixth Circuit held users expect privacy in
stored email, so the government needs a
warrant, and a provider’s mere ability to read
contents does not erase that. Courts now split on
whether sweeping terms of service do.

SOURCES 1Inre Search of Records Associated with OpenAI/ChatGPT Account Searches, No. 2:25-mj-00305-KFW, ECF No. 1 (D. Me. Sept. 12, 2025); Heppner, ECF No. 27; United States v. Kim, No. 25 Cr. 359 (LGS), ECF No. 56 (S.D.N.Y. June 22, 2026); 18
U.S.C. § 2703(a), (b)(1), (d); United States v. Warshak, 631 F.3d 266, 286-88 (6th Cir. 2010); United States v. Lowers, No. 24-4546, slip op. at 14, 19 (4th Cir. Mar. 10, 2026); United States v. Blocker, No. 25-1536, slip op. at 6-8 (7th Cir. May 5, 2026).
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CARPENTER AND CHATRIE

The Supreme Court has moved toward protecting records
people make by doing ordinary things.

RILEY, 2014 CARPENTER, 2018 CHATRIE, 2026

Phones Location records Data the user chose

A phone’s contents hold the privacies of life, Historical cell-site data needs a warrant. Phones Collecting Google Location History counts as a

differ from physical objects in kind and amount, are “indispensable to participation in modern search, though users opt in to it. The data is

and generally need a warrant. society”, so users do not meaningfully choose to “information that a user reasonably understands
create the trail. as his own”, and the Court refused to grant

protection one app or feature at a time.

The counterweight, the third-party doctrine, survives: Carpenter did not disturb Smith and Miller. Several lower courts have refused to stretch
Carpenter, mostly for records other than contents.

SOURCES Riley v. California, 573 U.S. 373, 393, 401, 403 (2014); Carpenter v. United States, 585 U.S. 296, 309, 315-16 (2018); Chatrie v. United States, No. 25-112, slip op. at 2, 25-29 (U.S. June 29, 2026); Smith v. Maryland, 442 U.S. 735, 743-44 (1979);
United States v. Miller, 425 U.S. 435, 442-44 (1976); United States v. Jones, 565 U.S. 400, 415, 417 (2012) (Sotomayor, J., concurring); Kerr (2009); Ohm (2019); Tokson (2022), full entries in the closing section.
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INDISPENSABILITY AND EXECUTIVE FUNCTION

If a phone is indispensable, the tool that holds
a person’s thinking is more so.

Carpenter said that people who need a phone to live a modern life do not truly choose its location trail, and Chatrie applied that to the
apps on the phone too. When an AI tool keeps the plans and notes that executive function would hold for others, it is how a person’s
thinking gets kept, sequenced, and expressed. Refusing to create the record would mean losing the way to get one’s thinking out at all.

A STRONGER CLAIM THAN THE COURT ACCEPTED

No court has ruled on it. But Chatrie already rejected protection that turns on whether a feature is common among only a subset of

people, so the case is most compelling for disabled users, yet the rule it backs covers every user.

SOURCES Carpenter v. United States, 585 U.S. 296, 315 (2018); Chatrie v. United States, No. 25-112, slip op. at 27-29; Johnson et al. (2026), full entries in the closing section.
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INFERENCE, PARTICULARITY, AND SEPARATE SEARCHES
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Reading meaning into a record does not excuse the search,
and every tool needs its own search.

INFERENCE
No shelter

The Court has refused the idea that inference
insulates a search. Investigators want an Al
record exactly for what it suggests about its
author.

PARTICULARITY
No rummaging

A warrant must describe what it seeks, to
prevent general exploratory searching. The
danger of examining innocent papers is greater
in a running transcript where the innocent and
the incriminating sit side by side.

SEPARATE TOOLS
Separate process

A warrant to an AI provider reaches that
provider’s records. Dictation history held
elsewhere needs its own process. A judge asked
to approve yet another warrant for one person’s
assistive records should be told what the earlier
warrants already collected.

SOURCES Carpenter v. United States, 585 U.S. 296, 312-13 (2018); Kyllo v. United States, 533 U.S. 27, 36 (2001); U.S. Const. amend. IV; Andresen v. Maryland, 427 U.S. 463, 480, 482 n.11 (1976); Berger v. New York, 388 U.S. 41, 56 (1967); United States v.

Maynard, 615 F.3d 544, 562 (D.C. Cir. 2010); Kerr (2012), full entries in the closing section.
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THE DEPTH GAP

The law guards a conversation most while it happens,
and least once it is saved.

LIVE INTERCEPTION THE SAVED CONVERSATION

What it takes A court order on probable cause plus necessity: other methods tried An ordinary warrant on probable cause
and failed, or unlikely to work

Limits Must minimize capturing other talk; at most thirty days; each Particularity
extension needs fresh findings

Who may apply For text, any government attorney, for any federal felony; spoken Any agent with a warrant
words may need senior Justice Department approval

WHY IT MATTERS

A call ends when people hang up. An Al record keeps growing, in the person’s own words, for months. For those whose record holds

the most, the saved copy is the whole conversation.

SOURCES 18 U.S.C. §§ 2510(4), (12), 2516(1), (3), 2518(1)(c), (3)-(5), 2703(a); Konop v. Hawaiian Airlines, Inc., 302 F.3d 868, 878-79 (9th Cir. 2002); Berger v. New York, 388 U.S. 41, 56, 59 (1967); Richards (2013), full entries in the closing section.
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THE DICTATION LAYER

Speech software can drop a “never”
and turn a denial into an admission.

THE ERRORS WHO MISSES THEM WHAT FOLLOWS

Documented The dictators Not their words

Speech recognition omits and swaps words and Those who dictate because writing is hard for Evidence rules treat a party’s own statement as
loses negations. One widely used model invented them often cannot easily catch the mistakes, and admissible against them only if they made or
whole phrases in about 1 percent of some services delete the audio that could prove adopted it. A sentence the software wrote was
transcriptions, 38 percent of them harmful, more what was said. never theirs. Audio streamed to a vendor in real
often for speakers with long pauses, common in time may also fall under the wiretap rules.
aphasia.

SOURCES Fed.R. Evid. 801(d)(2)(A)-(B); United States v. Onori, 535 F.2d 938, 949 (5th Cir. 1976); In re Otter.AI Priv. Litig., No. 5:25-cv-06911-EKL, ECF No. 68 (N.D. Cal. Aug. 13, 2026); Hodgson & Coiera (2016); Zhou et al. (2018); Koenecke et al. (2024);
Mossige et al. (2023), full entries in the closing section.
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WHERE THE LAW STOPS

The Fifth Amendment does not protect papers
already written. That is the line to move.

THE RULE A SUBPOENA TO THE USER A WARRANT TO THE PROVIDER

Seizure is not compulsion Some protection None

Seizing papers under a valid warrant compels Handing over records can itself count as Under current law a valid warrant to the provider
nothing from their author, and the privilege is testimony when it draws on what the person reaches the transcript.

personal. Fisher left open the special privacy of a knows, unless investigators can already name

personal diary. what exists.

THE LINE EXECUTIVE FUNCTION SHOULD MOVE

An assistive record looks more like the diary Fisher set aside than like an accountant’s files, and it holds something even more

personal: the steps a person used to hold their thoughts and put them in order.

SOURCES Andresenv. Maryland, 427 U.S. 463, 473 (1976); Fisher v. United States, 425 U.S. 391, 401 n.7, 409-11 (1976); Couch v. United States, 409 U.S. 322, 328-29 (1973); United States v. Hubbell, 530 U.S. 27, 43-45 (2000); United States v. Doe, 465 U.S.
605, 618-19 (1984); Kerr (2019), full entries in the closing section.
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The Executives
at Your Company

The ADA’s limits on what an employer may do

The employer can read the logs. What the ADA limits is what it may do with the mental health
appraisals inside them.

Executive Function Trumps the Executives - Travis Gilly - Real Safety AI Foundation - Working draft v0.7, October 2026
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THE EMPLOYER READS ITS OWN LOGS

Federal privacy law barely slows an employer
that owns the tool and keeps the logs.

THE STATUTES THE CONSTITUTION

An exception Public employers only

The Stored Communications Act’s access ban When a government employer reviews messages
does not apply to access authorized by the on devices it issued, courts ask whether that was
service provider, and one appeals court applied reasonable. For private employers, scholars

that to an employer searching email on its own conclude worker surveillance is, under federal
system. law, “limitless”.
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IN PRACTICE
Searches happen

In a 2025 Scottish tribunal case, keyword
searches of three months of Teams messages led
to twelve disciplinary hearings; two resulting
dismissals were held unfair.

So the article is plain with disabled workers: the company can see what is in the logs. The limits are on what it does with it.

SOURCES 18 U.S.C. § 2701(c)(1); Fraser v. Nationwide Mut. Ins. Co., 352 F.3d 107, 114-15 (3d Cir. 2003); City of Ontario v. Quon, 560 U.S. 746, 759-60, 764 (2010); Khokhar v. British Telecomms. pic, Case Nos. 8001308/2025 & 8001309/2025 (Emp. Trib. Scot.

Dec. 24, 2025); Ajunwa et al. (2017); Microsoft (n.d.-c), full entries in the closing section.
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HOW THE TOOL ARRIVES

A personal tool, the same tool for all,
or an exception for one worker.

1 Brought from home

An employer need not buy equipment a person uses everywhere, but asking permission to use your own at work is already an
accommodation request.

2 Given to everyone

The company hands every worker an identical tool under identical rules.

3 Allowed for one

The employer restricts AI but lets one person use more because of a disability. That record is the accommodation’s own record, and
must be kept confidential.

AN UNSOLVED PROBLEM THE LAW IMPOSES

Monitoring software that scans everyone’s Al use will mark the accommodated use as a rule violation, but writing the exception

into its rules tells the compliance staff who has an accommodation. The article proposes no design; it notes the ADA’s
confidentiality rules make solving this a legal duty.

SOURCES 42U.S.C. §12111(9)(B); U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the ADA (Oct. 17, 2002), Gen. Principles, Qs. 9, 24, 42 & nn.28, 111; 29 C.F.R. pt. 1630, app. § 1630.9
(2026); U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under the ADA (July 27, 2000), Q. 20.
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WHAT COUNTS AS A MEDICAL EXAMINATION

A test designed, even in part, to reveal mental illness
is a medical examination.

shall not require a medical examination and shall not make inquiries of an
employee as to whether such employee is an individual with a disability or as to
the nature or severity of the disability, unless such examination or inquiry is
shown to be job-related and consistent with business necessity

Americans with Disabilities Act, 42 U.S.C. § 12112(d)(4)(A)

THE AGENCY’S TEST THE COURTS

EEOC Karraker

A procedure that seeks information about impairments or health; seven A personality inventory required for promotion counted as a medical
factors, any one possibly enough. Psychological tests built to spot a mental examination because part of its design aimed at revealing mental iliness,
disorder count; tests of honesty or habits do not. even though no psychologist read it, and “regardless of the scoring system”.

SOURCES 42 U.S.C. §12112(d)(2)(A), (4)(A); U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under the ADA (July 27, 2000), Q. 2; Karraker v. Rent-A-Center, Inc., 411
F.3d 831, 835-37 (7th Cir. 2005); Kroll v. White Lake Ambulance Auth., 691 F.3d 809, 815-17 (6th Cir. 2012).
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THE VENDOR BUILDS THE APPRAISAL IN

Leading Al tools are now designed to notice
signs of mania and psychosis.

Anthropic’s published instructions for its Claude apps say that “[i]f Claude notices signs that someone may unknowingly be experiencing
mental health symptoms such as mania, psychosis, dissociation, or loss of attachment with reality”, it should not reinforce those beliefs
and should share its concerns openly. OpenAl says it built a classification of mental health concerns to spot signs of psychosis and
mania, routes some distressed conversations to other models, and keeps model-written safety summaries across chats.

WHERE THE APPRAISAL ENDS UP

These features protect people, and they work only by appraising. The appraisal then lands in the reply, which is in the log; in any

reasoning summary; and in the user’s own words, if she asks why the tool thinks she is unwell. Read in a work setting, the user is
relaying what the tool’s examination found.

SOURCES Anthropic (n.d.-b, n.d.-c); OpenAlI (2025a, 2025b, 2026b), full entries in the closing section.
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REQUIRING THE TOOL REQUIRES THE EXAMINATION

Mandate the tool, keep its logs, read them,
and the employer has required the examination.
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THE ANALOGY THE AGENCY AGREED

A camera with a mood flag 2022, since removed

Picture a security camera that also tags workers The EEOC’s 2022 guidance said an employer may
who seem down or tense. An employer who turns be responsible “even if the test was developed by
that on and saves the tags has demanded the an outside vendor”. It was taken down in
feature. January 2025; the statute did not change.

NOT OPTIONAL IN PRACTICE
Indispensability again

If the tool is where a worker’s work is held,
turning it down means doing the job badly.
Research distinguishes handing a tool your
material while you stay in control from letting it
do the thinking; keeping a person’s own material
is the former.

The voluntary wellness-program exception does not fit: a mandatory work tool is no health program, and nothing about it is voluntary as those

rules use the word.

SOURCES Karraker v. Rent-A-Center, Inc., 411 F.3d 831, 835-37 (7th Cir. 2005); U.S. Equal Emp. Opportunity Comm’n, The ADA and the Use of Software, Algorithms, and AI to Assess Job Applicants and Employees, Qs. 3, 13 (May 12, 2022); Bates v. Dura
Auto. Sys., Inc., 767 F.3d 566, 581 (6th Cir. 2014); 42 U.S.C. § 12112(d)(4)(B); 29 C.F.R. § 1630.14(d)(2)(i) (2026); Zhu, Q., et al. (2026); Durand et al. (2020), full entries in the closing section.
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A PSYCHIATRIC APPRAISAL IS MEDICAL

Checking for signs of named psychiatric conditions
is not a personality test.

TRAITS VERSUS CONDITIONS UNRELIABLE, STILL MEDICAL EUROPE AGREES

The line Overcalling Burnout is not medical

Honesty, preferences, and habits are traits. Evaluations find models overcall psychiatric risk. Even the European Union, which forbids most
Watching for mania, psychosis, or dissociation An instrument designed to find conditions stays a emotion-reading AI at work, says a workplace
seeks mental health information, which is the medical examination when it finds them badly, system for spotting burnout or depression is still
definition. A general “how are you?” stays as Karraker held. banned.

permitted.

SOURCES U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under the ADA (July 27, 2000), Qs. 1-2; Karraker v. Rent-A-Center, Inc., 411 F.3d 831, 835-37 (7th Cir. 2005);
Carney v. Emory Univ., Nos. 24-13070, 24-13738, slip op. at 10-13 (11th Cir. Apr. 15, 2026) (per curiam) (unpublished); Timmons (2021); Settanni et al. (2025); Zhu, T., et al. (2026); European Commission (2025), para. 257, full entries in the closing section.
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QUESTIONS THROUGH A MACHINE

A manager asking the AI whether a worker seems unstable
is making a disability-related inquiry.
The EEOC treats questioning a colleague, relative, doctor, or anyone else about a worker’s disability as an inquiry, and the same for

searching a worker’s things to confirm a suspected condition. A manager who puts that question to the company Al is asking a third
party, and the reply is built from the worker’s own writing.

SEARCHING THE LOGS BUILT INTO THE MECHANICS
The search is the question No escape

A manager who suspects a mental health issue and then digs through the The Eleventh Circuit held that tucking a demand for medical details into
logs meets the minimum the Seventh Circuit requires for an inquiry. ordinary leave approval does not avoid the rule. Tucking it intfo a work tool

should not either.

SOURCES U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under the ADA (July 27, 2000), Q. 1 & n.20; EEOC v. Thrivent Fin. for Lutherans, 700 F.3d 1044, 1051-52 (7th
Cir. 2012); Bates v. Dura Auto. Sys., Inc., 767 F.3d 566, 581 (6th Cir. 2014); Mullin v. Sec’y, U.S. Dep’t of Veterans Affs., 162 F.4th 1296 (11th Cir. 2025) (per curiam); Hoffman (2017), full entries in the closing section.
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BUSINESS NECESSITY

No routine practice of reading these appraisals
across a workforce can pass the test.

THE STANDARD THE VERDICT THE VIOLATION

Demanding Fails Complete on requiring

The employer must show a reasonable, objective, An appraisal run on every chat of every worker, Because the statute says “require,” the violation
individualized belief that a condition impairs the whatever the job or evidence, is a general is complete without any use of the result. Before
job or poses a direct threat. Courts call it quite assumption carried out by software. The cases a job offer, business necessity is not available as
high and forbid fishing for medical issues. upholding broad testing involved dangerous a defense.

work, and none approved mental health
appraisal of everyone.

The opening that remains: a specific employee, objective evidence gathered first, and a job-related reason, pursued through ordinary channels.
Not reading the logs to find the reason.

SOURCES U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under the ADA (July 27, 2000), Qs. 5, 8, 18; Conroy v. N.Y. State Dep’t of Corr. Servs., 333 F.3d 88, 97-98, 101
(2d Cir. 2003); Brownfield v. City of Yakima, 612 F.3d 1140, 1146 (9th Cir. 2010); Fredenburg v. Contra Costa Cnty. Dep’t of Health Servs., 172 F.3d 1176, 1182 (9th Cir. 1999); Nawara v. Cook County, 132 F.4th 1031 (7th Cir. 2025), cert. denied, No. 25-303 (U.S. Dec.
15, 2025); 42 U.S.C. § 12112(d)(2)(A).
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THE RULE PROTECTS EVERY EMPLOYEE

To object, a worker does not have to prove
a disability, or disclose anything.

It makes little sense to require an employee to demonstrate that he has a
disability to prevent his employer from inquiring as to whether or not he has a
disability.

Roe v. Cheyenne Mountain Conf. Resort, Inc., 124 F.3d 1221, 1229 (10th Cir. 1997) (quoting the district court)

The examination and inquiry rules speak of employees and applicants, not of people with disabilities. The EEOC reads that as deliberate,
and the Second, Fifth, Sixth, Seventh, Ninth, Tenth, and Eleventh Circuits agree. The logic: “[a] person cannot consider information that
she does not have”.

SOURCES U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under the ADA (July 27, 2000), Gen. Principles pt. B & n.14; Fredenburg, 172 F.3d at 1182; Conroy, 333 F.3d at

94-95; Taylor v. City of Shreveport, 798 F.3d 276, 284 (5th Cir. 2015); Bates, 767 F.3d at 573-74; Kurtzhals v. County of Dunn, 969 F.3d 725, 730 (7th Cir. 2020); Harrison v. Benchmark Elecs. Huntsville, Inc., 593 F.3d 1206, 1211-14 (11th Cir. 2010); Roberts (2015),
full entries in the closing section.
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THREE MORE LIMITS

Regarded as, confidentiality, and retaliation

finish the employer’s limits.

REGARDED AS
The perception

A worker treated badly because of a perceived
impairment is protected. A single summary line
hinting someone is unwell plants the suspicion.
This prong needs an adverse action, and does
not cover transitory, minor impairments.

CONFIDENTIALITY

A gap

Courts have limited the confidentiality duty to
information from a medical examination or
inquiry. Information drawn from a monitored log

fits neither, which is good reason to apply the
examination rules as their text allows.
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RETALIATION
The draft

Using the company’s Al to draft a request for
accommodation, or a complaint of
discrimination, is protected activity. Reading the
draft and acting on it is retaliation, literally.

SOURCES 42 U.S.C. §§ 12102(3)(A)-(B), 12112(d)(3)(B), (4)(C), 12201(h), 12203(a)-(b); 29 C.F.R. § 1630.14(c)(1) (2026); Cash v. Smith, 231 F.3d 1301, 1307-08 (11th Cir. 2000); EEOC v. C.R. England, Inc., 644 F.3d 1028, 1047 (10th Cir. 2011); Pena v. City of

Flushing, 651 F. App’x 415, 420-21 (6th Cir. 2016).
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THE EUROPEAN COMPARISON

The EU bans workplace emotion Al outright,
yet the older American rule reaches further.

AI Act, Article 5(1)(f)

Inferring emotions at work or school is
prohibited except for medical or safety reasons,
since February 2025, with fines reaching 35
million euros or 7 percent of global annual
revenue.

THE GAP
Biometrics only

The Commission reads the ban as covering
inferences from biometric data, so emotion
inferred from written text falls outside unless
typing patterns are used. Italy’s data authority
has nonetheless warned a tool that read workers’
Slack and Teams messages for stress.
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THE ADA
No medium limit

The examination rule asks what a test seeks, not
what it reads. A paper questionnaire was one in
Karraker, a chat appraised for psychosis is one
too.

SOURCES Regulation (EU) 2024/1689, arts. 3(39), 5(1)(f), 99(3), 113 & recital 44, 2024 O.J. (L 2024/1689) 1; European Commission (2025), paras. 245, 250-51, 257; Garante per la protezione dei dati personali, Provvedimento n. 342 (May 14, 2026) (It.);

Karraker v. Rent-A-Center, Inc., 411 F.3d 831, 835-37 (7th Cir. 2005).
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The Disclosure
Irap

Why protection cannot depend on proving disability

When protection starts only after disclosure, a disabled person pays for one privacy with
another.

Executive Function Trumps the Executives - Travis Gilly - Real Safety AI Foundation - Working draft v0.7, October 2026
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WHO CARRIES THE BURDEN

At work and in court, claiming protection
through disability means exposing it.

AT WORK
Disclosure first

The worker usually must tell the employer an

accommodation is needed, and may be asked for

documentation. The rules make sense for
supplying accommodations; they become a trap
when protecting the record depends on them.

IN COURT
Opened to the other side

The court that shielded one self-represented
plaintiff’s AI work later allowed subpoenas for
her therapists’ records, because she had put her
emotional distress and diagnoses at issue.

35 / 47

THE COSTS
Not hypothetical

73 percent of workers with disabilities in one
survey called the risk of losing or not getting a
job a very important reason to keep a disability
hidden. In Dutch focus groups, HR managers
favored disclosure in hiring so they could avoid
hiring the person.

SOURCES U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the ADA (Oct. 17, 2002), Gen. Principles, Qs. 1, 6, 40; Warner v. Gilbarco, Inc., No. 2:24-cv-12333, ECF No. 108, at 5-6
(E.D. Mich. Mar. 23, 2026); von Schrader et al. (2014); Brouwers et al. (2020); Santuzzi et al. (2014); McIntosh et al. (2023), full entries in the closing section.
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ONE PRIVACY FOR ANOTHER

The Court once called it intolerable to surrender
one right in order to assert another.

we find it intolerable that one constitutional right should have to be surrendered
in order to assert another

Simmons v. United States, 390 U.S. 377, 394 (1968)

The Court later narrowed that reasoning, asking whether forcing the choice appreciably impairs the policies behind the rights. Here the
protections are statutory, so Simmons works by analogy, and the analogy holds: disclosure defeats exactly what confidentiality and

record protection exist for. And as the Court said of therapy, “the mere possibility of disclosure may impede” the relationship, so people
use the tool less, or guardedly, and work worse.

SOURCES Simmons v. United States, 390 U.S. 377, 394 (1968); McGautha v. California, 402 U.S. 183, 212-13 (1971); Jaffee v. Redmond, 518 U.S. 1, 10 (1996); Penney (2017); Taheri et al. (2026); Johnson et al. (2026), full entries in the closing section.
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THE UNIVERSAL DESIGN PARADOX

Accommodate everyone, and the worker
who never needed to ask ends up least protected.

WORKPLACE A WORKPLACE B

She had to ask Everyone got the tool

She requests the tool as an accommodation and discloses. She never asks, because the employer already accommodated everyone.
Confidentiality rules attach to what the process reveals. Her heavy use shows in the logs; accommodation protections never switched on.
Protected, at the price of disclosure Less protected, for being better accommodated

WHAT RESOLVES IT

Only the examination rule, since it covers all workers. In Workplace B she can challenge the gathering and reading of mental health

appraisals while revealing nothing personal.

SOURCES Center for Universal Design (1997); Emens (2008); Kalmanovich-Cohen & Stanton (2025); Hennekam et al. (2026); U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of
Employees Under the ADA (July 27, 2000), Gen. Principles pt. B, full entries in the closing section.
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RULES FOR EVERYONE

Disability law explains why rules for everyone must stay strong.
It must not become the gate to them.

READER THE GENERAL RULE WHY DISABILITY MAKES IT URGENT

The other side Work product protects any party’s preparation The access-to-courts principle: a meaningful opportunity to be
heard

The government The warrant requirement protects every user Indispensability is strongest for people who cannot hold their

thinking without the tool

The employer The examination rule protects every employee Congress found the only way to protect hidden disabilities was to
protect everyone

THE PRINCIPLE

The best protection covers everyone who needs it, and asks no one to declare that need.

SOURCES Tennessee v. Lane, 541 U.S. 509, 532 (2004); Chatrie v. United States, No. 25-112, slip op. at 27-29; U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under
the ADA (July 27, 2000), n.14.
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Conclusion

The thoughts belong to the person; the tool only holds them

Anyone who wants to read that record should meet the standard the law already demands for
looking into someone’s mind.

Executive Function Trumps the Executives - Travis Gilly - Real Safety AI Foundation - Working draft v0.7, October 2026
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WHERE THE LAW STANDS

All three readers run into law that already exists.
None of it should wait on a diagnosis.

The other side —  Work product and federal stored-communications law hold it back.

The government —  Warrants limit it, but a proper warrant still gets the saved transcript, and the toughest rules guard only live
conversation.

The employer —  The ADA bars a standing habit of gathering and reading its AI’s mental health assessments.

Every reader —  No protection should depend on a person first proving a disability.

SOURCES This article, Parts II to VI.
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THE CLAIM

Executive function trumps the executives.

A person who keeps the intermediate steps in their head uses the tool just for the finished product, and the log stays thin.
For a person whose thoughts live in the tool while the work happens, no other place exists for them. That is why the law
should stretch further than courts have so far taken it.

SOURCES This article, Part VI.
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